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Has ADR become a form of privatized justice? 
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Abstract 

Discords are unavoidable in society, and creative human brains have always created methods 

for resolving them. The phenomena of law, in and of itself, might be understood as a product 

of a desire to solve issues. People have been endowed with rationality by nature, and they have 

continually strived to uncover techniques for forming a coherent society. One of the most 

important duties of a stable community is dispute settlement. ADR Mechanisms stands for 

Alternative Dispute Resolution, which is a non-litigation alternative to the Public Justice 

System, which is a state-based adjudication system. They're meant to be used in conjunction 

with the adjudication procedure for resolving disputes. There has been experiencing a major 

shift in the manner the disputes between the individuals are resolved. An upsetting pattern has 

been created in the custom-based law arrangement of privatizing justice by way of alleged 

alternative dispute resolution like placation, intercession, and guiding in the issue managing in 

family law, equivalent freedom, and hostile to separation and in area disputes. Not many of the 

predominant spots are Britain, the United States, Canada, Australia, and New Zealand. Private 

issues are progressively tended to the outside of court with the assistance of choice facilitators 

through settlements and arrangements, instead of by judges sitting in courts, after a reasonable 

preliminary and as per the law. Regardless of the certain meaning of this worldwide pattern, its 

most hypothetical perspectives have gotten amazingly almost no investigation. The 

privatization of civil justice ought to or ought not to be considered as a danger to the rule of 

law and the ethics of arbitration is the thing that the article further examine upon as in Public 

justice framework or in the issue where the question of law is brought under the watchful eye 

of the court, it's the understanding of the rules that later oversee the comparative matter as a 
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point of reference and has a degree to change with time yet there is no such field existing in 

the event of ADR. 

Introduction 

Discourage litigation. Persuade your neighbours to compromise whenever 

you can. Point out to them how the nominal winner is often the real loser — 

in fees, and expenses, and waste of time. As a peace-maker, the lawyer has 

a superior opportunity of being a good man. There will still be business 

enough. 

- Abraham Lincoln 

Many people have argued during the last quarter-century that there is a need to find alternatives 

to resolving disputes that do not need full-fledged traditional litigation.2 One of the suggested 

paths is to privatize conflict resolution. If you were to ask, "What is the most significant event 

in the field of civil dispute resolution in the previous decades?" you could promptly answer 

privatization. We've seen a consistent shift away from a public arrangement of adjudication 

and toward different private kinds of Alternative Dispute Resolution ("ADR") as the essential 

method for settling individual issues.3 This pattern isn't restricted to a solitary locale or district 

of the world; it is happening all over: the United States, England and Wales, The European 

Union, and mainland nations are for the most part pursuing a framework wherein prosecution 

and court adjudication are just used as a last choice. 

The push to privatize alternative dispute resolution is motivated by several concerns4: (1) 

concern over a "litigation explosion," which some claim is clogging our courts; (2) a consensus 
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that traditional court processes often unnecessarily exacerbate hostility, although there are too 

many lawyers and too much law (3) an agreement that the normal individual and numerous 

business undertakings are avoided concerning the framework and can't find support at a 

sensible expense when and how it is required; (4) The development of new kinds of case, for 

example, an assortment of segregation claims and mass misdeed class activities, which often 

include a huge number of offended parties, a few respondents, and confounded logical issues. 

The discussion on “vanishing trial” is highly debatable today but is not paid heed and has been 

left unattended, unnoticed, unquestioned. This paper deals mainly with the raised concern of 

shift of civil disputes to the alternate dispute resolution instead of traditional court and has that 

resolution led to the privatization of justice in any form. Also, one of the other significant 

concerns, which has as of now stirred a bigger discussion, is whether ADR's casual and private 

nature is unfavourable capacity to the Rule of Law and, eventually, to justice. 

Public Discourse 

Normally, civil matters are decided in civil disputes where private parties entreat the capacity 

of the state to confer the dispute that arose between two or more private parties but the courts 

and judiciary remained the public venue to resolve such disputes. But now with the 

development, there has been the induction of new word “privatization”, the term "privatization 

of civil justice" refers to a shift in the state's civil justice system away from the public arena 

and toward a variety of private conflict resolution services and processes. The privatization of 

Civil Justice through ADR Mechanisms is known as the Private Justice System. ADR 

Procedures are private mechanisms for resolving conflicts outside of the court system that 

allows both the party involved to adapt their approach to meet both sides' interests. In other 

terms, the Private Justice System provides services for private dispute resolution. ADR 

Mechanisms stands for Alternative Dispute Resolution, which is a non-litigation alternative to 

the Public Justice System, which is a state-based adjudication system.5 The Civil Justice 
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System is responsible for resolving disputes. Disputes are handled outside of the courtroom by 

settlement using a variety of approaches, including but not limited to mediation, conciliation, 

arbitration, negotiation, client counselling. 

In legislation reform ventures, public discourse is crucial. In general, the language used to 

systematize and freely banter a social issue not just changes individuals' perspectives and 

reorients their conduct, yet in addition, goes about as a legitimization to administrators and 

policymakers to additional their political objectives or help in making the law as an answer for 

the emerged issue with time. 

Privatization of Civil Justice – A Threat to the Rule of Law 

It has been said unequivocally by numerous legal scholars and lawful scholars that a practical 

arrangement of public courts and the Rule of Law are inseparably connected. Many have 

likewise focused upon the meaning of courts and formal techniques as essential parts of any 

general set of laws that tries to keep the Rule of Law ideal. Be that as it may, after the apparent 

air of "privatization of civil dispute" the idea in question is Rule of Law. 

It is of the essence of municipal legal systems that they institute judicial 

bodies charged, among other things, with the duty of applying the law to 

cases brought before them and whose judgments and conclusions as to the 

legal merits of those cases are final. Since just about any matter arising under 

any law can be subject to a conclusive court judgment, it is obvious that it is 

futile to guide one’s action on the basis of the law if when the matter comes 

to adjudication the courts will not apply the law and will act for some other 

reasons. The point can be put even more strongly. Since the court’s judgment 

establishes conclusively what is the law in the case before it is, the litigants 

can be guided by law only if the judges apply the law correctly. Otherwise, 

people will only be able to be guided by their guesses as to what the courts 
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are likely to do - but these guesses will not be based on the law but on other 

considerations. 

- Joseph Raz 

The expression "rule of law" is imprecise and can imply various things in various 

circumstances. In one sense, the term alludes to a lawful standard.6 The public authority can 

just require a person to pay civil damages or face criminal punishments on the off chance that 

they do as such in consistency with grounded and plainly expressed laws and strategies. From 

a subsequent perspective, the term alludes to lawful rule. No part of government is exempt 

from the rules that everyone else follows, and no public individual has the position to act self-

assertively or singularly. From a third perspective, the expression alludes to rule dependent on 

a higher law. The public authority can't implement any composed law except if it consents to 

some unwritten, widespread standards of decency, profound quality, and justice that rise above 

human general sets of laws. 

The extraordinary concern is a drawn-out pattern in our civil justice framework that seems to 

have sped up throughout the most recent 15 years, specifically the decay, and presently close 

elimination, of civil court preliminaries and, with them, public evaluation of the benefits of 

civil disputes.7 While settlement in the shadow of the common law has traditionally been the 

most prevalent method of resolving civil disputes in England, we have generally profited from 

an arrangement of legal survey consistent progression of cases, publicly mediated, of which 

have developed and improved customary law social and business conduct are represented by 

standards. Notwithstanding, since the last part of the 1990s, there has been a huge development 

in the resolution of civil and family clashes from the public to the private circle; has the number 

of preliminaries diminished, yet court measures are beginning significantly less now and again. 
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7 Professor Genn D. H.  Why the Privatization of Civil Justice Is A Rule Of Law Issue. 36th   F A Mann Lecture, 
Lincoln’s Inn. 19 (2012). 



KnowLaw Journal 
Socio-Legal and Contemporary Research 

A Publication of KnowLaw 

Volume 01 Issue 02                                                                                                                                   KnowLaw   

December 2021                                                          KnowLaw © 2021                                             6 | P a g e  
 

It is not necessarily the case that the public courts and our legal executive aren't occupied. They 

are not, nonetheless, settling on official choices on the benefits of private law cases brought by 

residents and organizations. They're managing a developing number of public-law cases 

including between close to home connections. 

Although this could be argued that this development is not much of a great deal but the issue 

of disappearing trials, which occurs at a time when law appears to be flourishing, is perplexing. 

The question has aroused a result because there is no statistic or empirical data to support such 

paradigm shift in the case of civil disputes. Many people think this is a strange topic because 

ADR is frequently incorporated in Rule of Law projects, although ADR and litigation tactics 

normally go hand in hand.8 The provision of ADR procedures to supplement court systems is 

intended to improve access to justice for individuals and businesses in these projects. Nobody 

disputes that ADR promotes access to justice, which is a key component of the Rule of Law. 

However, it is simply one component of the Rule of Law, which is a multifaceted and dynamic 

notion made up of many other elements. Several questions arise as a result of this: What about 

the concept's other components? Are these ADR processes eroding them? Is ADR, on the other 

hand, advancing the rule of law? A few of the other components of Rule of Law are Legality, 

legal certainty, the non-arbitrary exercise of authority, equality before the law, effective judicial 

review, independent and impartial courts.9 The questions raised above are neither new nor has 

it been definitively answered. Along with the expansion of ADR procedures, a discussion has 

raged for some time about whether the informal and private nature of ADR is adverse to the 

Rule of Law and, ultimately, to justice itself, which ultimately points to a bigger question "Does 

ADR deliver justice?"10 After reviewing a substantial amount of literature on the subject over 

the past few months, it could be gathered from the general sense is that most jurists and 

infrequently even professionals fight that ADR and the Rule of Law are intrinsically 

                                                           
8 Sternlight J. R., Is Alternative Dispute Resolution Consistent with the Rule of Law? Lessons from Abroad 56 
DePaul L Rev 581 (2007) . 
9 Lautenbach G., The Concept of the Rule of Law and the European Court of Human Rights. Oxford UP 
2014.180. (2014) 
10 Elnegahy S., ‘Can Mediation Deliver Justice? 18.  (2017) 
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contradictory. Many components are featured for the contradiction. Consequently, if not 

satisfying the parts of Rule of Law is an issue then it very well may be summed up as the justice 

isn't conveyed through ADR as it ought to be. 

Suggestions 

Definite process – The terms in the arbitration and conciliation act is wide, vague, and 

ambiguous. Secondly, due process ideals are well-developed in judicial processes. After 

hearing proof and contentions from the two sides, a public judgment is delivered at the finish 

of hearings that give formal, firmly organized opportunities for an unprejudiced chief to 

evaluate the rights and commitments of specific people decently and viably. Private dispute 

resolution techniques, then again, (with the conceivable special case of the assertion) come up 

short on this obligation to measure. It is difficult to build up whether the cycles or results for 

parties are reasonable with regards to the legitimate rights and commitments that prompted the 

contention without an exhaustive assessment. Numerous lawful researchers have scrutinized 

the utilization of such procedures, referring to various genuine concerns in regards to the 

absence of procedural shields in informal legal strategies. According to legal scholars, such 

practices may not be "fair." This affects a few of the component Rule of law which if resolved 

let the ADR move a step more towards rendering justice as established by the Rule of Law. 

Precedents – Precedents are very helpful in case if cases have similar issues. Increased 

privatization will inevitably result in fewer precedents and a consistent disintegration of the 

customary law. Private law, especially business law, is especially defenceless in such a manner. 

Thus, while public law point of reference flourishes and creates, private law point of reference 

might debilitate or shrivel. 

Concluding the Discussion 

The above discussion was essentially a synopsis of the disputes on one very fascinating topic 

in today's dispute resolution system. Of course, reflecting the diversity of viewpoints found in 

an extensive literature review on the subject is not enough; we must also highlight the 
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viewpoints that we consider to be the most important. In light of the arguments raised in the 

literature review as well as the researcher's viewpoint; the following conclusions can be drawn.  

The argument for privatization of civil disputes is in light of the way that (1) settlement can 

give a superior, ethically prevalent type of justice since it isn't forced from above by a judge 

however is the consequence of the gatherings' cooperation, and (2) parties (with the restrictions 

forced by required rules and public arrangements, as depicted above) can go past what the rules 

permit. This talk, as I would like to think, may impact two firmly associated significant 

thoughts, standards, or qualities that we regularly accept any general set of laws administered 

by law should support: (1) legitimate conviction, characterized as the capacity to figure the 

lawful repercussions of one's lead; and (2) uniformity of treatment. 

As stated above the justice is determined with the set standards of Rule of Law i.e., mainly 

social and economic development which  the public justice system will be able to uphold but 

what if they perform badly; people will only be left with the recourse of alternative 

mechanisms. This implies that the Rule of Law and ADR measures are not contrary because 

toward the day's end, the two of them attempt to accomplish similar goals: settling disputes and 

seeking justice. In this sense, justice ought to be seen as a term that includes something other 

than the adjudication of lawful rights and wrongs. Rule of Law is neither absolutely viable with 

ADR nor altogether incongruent with it. This may be a subject for extended and ceaseless 

discussions, with a few benefits and weaknesses. In any case, it seems futile to squabble over 

it, notwithstanding the way that the development of the private overall set of laws would fuel 

issues of straightforwardness, authenticity, and responsibility. What is more, is that as long as 

ADR strategies can add to the conservation of social beliefs that are predictable with the Rule 

of Law (like fairness and justice), we might proclaim that ADR is advancing the Rule of Law. 

Also, we trust it ought to be perceived in any event, when ADR strategies don't give results 

that are straightforwardly identified with the Rule of Law, yet rather depend on the gatherings' 

advantages and inclinations. 
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To sum up, civil justice privatization is not only a matter of improving access to justice but 

also a matter of creating a favourable impression of the justice system as a whole. Individuals 

and corporations who use ADR procedures often express high levels of satisfaction, which they 

credit to the legal system as a whole, according to practice and other research. This suggests 

that ADR does not compromise the civil justice system's essential values, but rather helps to 

its positive image. 

 


